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April 10, 2007
To: (H) Appropriations
Re: SB 202 Public Financing Supreme Court Candidates

Dear Chair and members of the committee for the record my name is Mike Fellows from
Missoula. I’'m also the Chair of the Montana Libertarian Party.

I rise in opposition to SB 202 the public financing of Supreme Court candidates. This
bill will not protect the integrity of this political process and is simply welfare for judges.
The Montana Government will not fund these candidates taxpayers will. It’s these types
of programs that force taxpayers to support candidates they oppose. At a price tag of
over half a million dollars or more per election cycle and more government programs,
what will we tax to pay for this entitlement. The three states that have adopted full
government financing rely on varied funding sources. Arizona imposes both an annual
$100 tax on lobbyists representing for profit or commercial entities and a surcharge of 10
percent on all civil and criminal fines collected in the state. Massachusetts relies on a
check-off and general tax revenues to fund its system; the law limits the whole
appropriation to .1 percent of the state budget. Maine funds its program through several
sources; for the 2000 election almost all the funding came from income taxes and a
check-off system. Most of those check-off programs are similar to the Federal system
where someone else is paying your 3-dollars to the presidential fund. Less then 11-
percent of taxpayers are checking that box these days.

Jeffery Milyo, of the University of Missouri-Columbia, and David Primo, of the
University of Rochester, studied gubernatorial races and found public financing was
associated with lower trust in government. Advocates say public financing brings more
electoral competition, but most studies indicate that these clean campaign bills have not
increased competition in state elections. The real reason for SB 202 is to start the ball

rolling to publicly fund elections of all three branches of government, both federal and
state.

Senior Cato Institute Fellow Robert A. Levy mentions that a meeting of the American
Bar Association at its Chicago meeting in 2001 has urged that contested elections for
Supreme Court Justices be publicly funded. Lev¥ points out that the ABA agenda es
. é%v#’/l . . R . .
includes'ranging from federal gun control, to affirmative action to universal health care.

Do we need welfare for judges? I don’t think so. I would recommend tabling SB 202

and save the taxpayers some money and allow us to contribute to the judicial campaign
of our choice.
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Public Funding for Judicial Elections: Forget It

by Robert A. Levy
Robert A. Levy is senior fellow in constitutional studies at the Cato Institute.

At its meeting in Chicago this month, the American Bar Association unveiled the recommendations of its Commission on Public
Financing of Judicial Campaigns. The Commission, allegedly concerned about "inappropriate politicization of the judiciary,"
has urged that contested elections for state supreme court justices and some appellate judges be publicly funded. lronically,
that proposal will be embraced by the same association of 400,000 lawyers and judges most responsible for politicizing the
profession it purports to represent. The ABA officially promotes a liberal agenda on issues ranging from federal gun control to
affirmative action to universal health care.

The real goal of the new financing scheme isn't as lofty as the Commission contends. Instead, we are witnessing the opening
salvo in a crusade to publicly fund federal and state elections for all three branches of government.

There may be good arguments for merit selection of judges followed by periodic, unopposed retention elections. But contested
elections raise serious questions. They've become inordinately expensive, create a perception of impropriety, and may

produce judges beholden to deep-pocketed donors with recurring business before the court. While politicians are expected to
fight for their constituents, judges are supposed to have an allegiance to the rule of law, not to individual or corporate interests.
Still, voters in many states have resisted attempts to replace judicial elections with executive appointments. That's the problem -
the ABA Commission claims to address. Lamentably, the proposed cure is worse than the disease.

Public funding favors current office-holders by denying to challengers the financial resources needed to overcome the
advantages of incumbency. Public funding is opposed by taxpayers; just look at the small percentage who have opted to check
] off tax dollars for presidential campaigns. Ordinarily, public funding is tied to prior vote counts or fundraising, thereby penalizing
i new candidates. Without those ties, however, public funding diverts resources to fringe candidates. The Commission blithely
‘ wishes away that problem by asserting that only "serious" candidates will receive money. Yet our experience with presidential
| elections isn't encouraging. Big bucks have fattened the campaign coffers of luminaries like ultra-leftist Lenora Fulani and
convicted felon Lyndon LaRouche.

Naturally, there's the issue of cost, about which the Commission professes no insight and offers no solution. And finally, of
paramount importance, there's the moral and constitutional concern over coerced speech. "To compel a man to furnish
contributions of money for the propagation of opinions which he disbelieves and abhors," said Thomas Jefferson, "is sinful and
tyrannical." Yes it is. But coerced speech is what sustains publicly funded elections. When government telis us what we must
say - abridging core rights guaranteed by the First Amendment - it must have a compelling interest in doing so, and it must
adopt the least restrictive means available. To fund judicial elections with tax dollars satisfies neither criterion.

Presumably, the compelling state interest is the same for judges as for legislators - to avoid actual or apparent corruption.
Then again, the community is much better protected from venal judges than from shady lawmakers. Judges deal with concrete
cases in which the interests of the attorneys and the litigants are unmistakable, thus ripe for public scrutiny. Similarly, the
judge's link to the outcome of the case is unambiguous. Judges are usually subject to appellate review. Judges decide matters
of law, not value-laden policy questions. Judges must substantiate their legal conclusions by issuing a written opinion. And
judges in all 50 states are governed by an ethical code, in writing, with prescribed remedies and enforcement procedures.

Among their ethical prohibitions, judges may not hear cases in which they have a personal bias toward a party or a financial
interest in a party or in the subject matter. Moreover, the ABA Model Code of Judicial Conduct, adopted in substance by 47
states, permits fundraising only by "committees of responsible persons" acting on behalf of the nominee. Candidates may not
directly solicit or accept campaign contributions. In August 1999, the ABA went considerably further. It modified the Model
Code to command that judges disqualify themselves from any case in which a party or attorney has donated more than a
specified amount (to be determined by each state). That anti-corruption provision is buttressed by comprehensive disclosure
obligations.

Unquestionably, the requirement that judges recuse themselves in appropriate cases is less restrictive medicine than
compelled speech. Indeed, even the ABA's disclosure mandate can be avoided if parties and attorneys simply declare under
penalty of perjury that they have not violated established contribution limits. That way, both political coercion and influence
peddiing are minimized. At the same time, voters will be free to advance their particular judicial philosophies by contributing to
the campaign of their choice.

Contested judicial elections may be a bad idea, but without free speech they are immeasurably worse.
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Government Financing of Campaigns
Public Choice and Public Values

by John Samples

Executive Summary

Following the passage of McCain-Feingold in
2002, advocates of additional campaign finance
regulation hope to persuade Congress and some
states to pass legislation that requires govern-
ment financing of campaigns. Such programs
offer subsidies and protections against electoral
competition to a select group of candidates and
causes. They also force taxpayers to support can-
didates and causes they oppose.

Supporters of government financing say
these programs prevent corruption, advance
equality of influence, and enhance electoral com-
petition. The redistribution imposed by govern-
ment financing itself offers a case study in the
use of public power for private interests. The

constitutional idea of equality—one person, one
vote—does not require “an equal and meaningful
participation in the democratic process,” as
advanced by advocates of government financing.
Enforcing equality of influence would not take
into account intensity of preferences among citi-
zens and would tend toward majority tyranny.
The record suggests that government financing
programs do not enhance electoral competition.
The public shows little support for govern-
ment financing schemes. They have, at best, a
mixed record in polls and in recent initiative votes.
The states that have public financing based on
taxpayer check-off have experienced steady
declines in funding over the past two decades.

John Samples is director of the Cato Institute’s Center for Representative Government.




Government
financing of cam-
paigns uses tax
money to advance
certain private
interests.

In early 2002 Congress passed and
President Bush signed into law the most
extensive new regulations of campaign
finance in a generation. According to the
Washington Post, advocates of government
financing argue that the new restrictions
address only the “most egregious of the cur-
rent abuses of campaign finance law.” They
hope next to impose government financing
of political campaigns, taking as their mod-
els recent laws in Maine and Arizona. They
expect to foment enough popular outrage
that Congress will force taxpayers to fund
House and Senate campaigns. This study will
show why their effort should fail.

Political Language

The reader will notice that the following
pages stay clear of loaded terms like “public
financing,” “campaign finance reform,” and
“clean elections.” Such terms beg important
questions at the heart of the debates over
campaign finance; they seek to settle disput-
ed issues by definition rather than argument,
by emotion rather than reason. “Public”
financing, for example, might suggest that a
proposal serves the public interest. Similarly,
the word “reform” suggests improving
American politics and campaigns. Using the
term “clean elections” tries to clinch the
argument by precluding debate.

Each of these loaded terms exemplifies “the
art of political manipulation,” defined as
“structuring the world so you win."" The
politician, according to noted political scien-
tist William Riker, “uses language to manipu-
late other people.”” Each term subtly biases
our public debates toward a preordained con-
clusion. After all, who wishes to argue against
“the public interest” or “reform” or in favor of
“dirty” campaigns? Such tactics do seem
strange, however, coming from the propo-
nents of government financing of campaigns
who say they wish to broaden public discus-
sions and add more voices to the political
arena. Manipulating language structures the
world in favor of more regulation. It excludes

legitimate ideas and arguments from the
political arena.

This paper employs more accurate lan-
guage to discuss these issues. It is not accu-
rate to describe proposals to give tax money
to political campaigns as “public financing.”
These proposals do not involve the funding
of elections; state and local governments
already do that by purchasing equipment,
registering voters, and staffing polls. As we
shall see, these proposals give tax money to
political campaigns. Because the proposals in
question use tax money and state regulation
to fund and protect favored candidates, I call
them government financing of campaigns. I
also will not write about “clean money” but
rather of subsidies and regulations. Instead
of “reform,” I will refer to proposals, laws,
programs, and schemes; I make no assump-
tion that new regulations and subsidies will
improve our political life. Finally, “public”
financing is a misnomer. Government
financing of campaigns uses tax money to
advance certain private interests.

Public Choice

Many Americans adopt a romantic view of
politics and government. They believe that
politicians and bureaucrats seek to promote
the public interest through law and policy. In
contrast, public choice analysts assume that
individuals seek to advance their self-interest
through politics and policyma\king.3 For
example, the public choice theory of regula-
tion assumes that “rational, self-interested
individuals, groups, or industries seek regula-
tion as a means of serving their own private
interests.”* The reality of politics and govern-
ment undermines the romantic view held by
many Americans, not least in the case of gov-
ernment financing of campaigns.

Private Uses of Government

How does politics work according to public
choice? Start with the market. An economic
market comprises a set of exchanges among
individuals who seek to satisfy their preferences




through trade. Over time, the process of
exchange leads to both efficiency in using social
resources and a particular distribution of
wealth. Some people do not like those out-
comes, especially if they have less wealth than
they wish. These dissatisfied people urge gov-
emnment to intervene to improve their out-
comes relative to what they would receive from
open competition. Government may, for exam-
ple, subsidize or directly transfer money from
taxpayers to members of favored interest
groups or industries. Governments may also
regulate markets to reduce competition and
thereby improve the prospects of individuals or
groups who would do relatively worse under
competition (i.e,, if the regulation did not exist).
To put some meat on these conceptual bones,
let’s look at some examples.

Government sometimes pays companies to
produce goods or services that would not attract
enough paying customers to survive in a com-
petitive market. Ethanol is a motor fuel pro-
duced from corn. Since 1979, Americans have
paid a tax subsidy of 54 cents per gallon of
ethanol produced, a sum that by 2000 totaled
more than $11 billion.” Direct subsidies to farm-
ers to grow or, in many cases, not grow crops
recently totaled $20 billion annually®

Government also helps favored groups by
limiting competition. For example, regulations
protecting domestic firms from international
competition transfer wealth from consumers to
producers. Economists estimate that the steel
tariffs of 2002 will cost American consumers $8
billion.” Similarly, airline regulations prior to
1978 limited competition, thereby transferring
wealth from consumers to the managers and
workers in the airline industry®

These special interests say the costs they
impose on others serve the public interest. Those
who take the ethanol subsidy argue that it con-
tributes to American energy independence.
Those who receive farm subsidies say the money
will preserve the small family farm and America’s
heritage. Trade protectionists often appeal to
nationalism: Claims of a larger purpose for gov-
ernment favors rarely have merit, a point to keep
in mind as we look at government financing of
political campaigns.

Direct Subsidies

Talk of purity and corruption aside, gov-
ernment financing proposals are typical of
special interest politics: they offer subsidies
and regulatory protection to favored candi-
dates. Political candidates require money to
market themselves and their electoral pro
gram. Individuals and groups give money to
candidates because they wish to either
advance their interests (the investment theo-
1y of contributions) or express their political
values (the consumption theory of contribu-
tions).? Candidates who seem likely to win
(or compete well) or who espouse widely
shared values attract sufficient funding.

The only candidates who seek or need gov-
emnment financing are those who lack appeal to
donors. However, no one loses sleep because
investors do not capitalize buggy whip factories
or projects to colonize Venus. Like a declining
industry whose products find no buyers, failed
candidates seek government subsidies for their
campaigns for office.®

Who pays these subsidies? Advocates of gov-
ernment financing prefer that candidates be
directly subsidized by the taxpayer. Richard
Briffault, alaw professor at Columbia University,
defines government financing as a campaign
finance system “in which candidates or political
parties receive cash grants for campaign purpos-
es from the public treasury.™ Public Campaign,
an advocacy group that drafted the leading gov-
ernment financing model legislation, notes that
“the cost of establishing and maintaining a
Clean Money/Clean Elections system will be
borne principally by the public, via government
funds.” They also warn that whatever revenue
might be mustered for government financing,
“the money still has to come from the treasury,
which means it's a public expense.”?

In practice, government financing schemes
rely heavily, though not exclusively, on taxes.
The federal system relies on a check-off where-
by a taxpayer directs a small part of his or her
tax obligation to the presidential fund. Most
states with partial government financing use
either a check-off system or a tax “add on”
whereby a citizen can increase his or her tax bill
and direct the money to the government

Advocates of gov-
ernment financing
prefer that candi-
dates be directly
subsidized by the
taxpayer.




Lowered contribu-
tion limits make it
harder to run for
office outside the
government
financing system.

financing scheme.” The three states that have
adopted full government financing rely on var-
ied funding sources. Arizona imposes both an
annual $100 tax on lobbyists representing for-
profit or commercial entities and a surcharge of
10 percent on all civil and criminal fines collect-
ed in the state. Massachusetts relies on a
check-off and general tax revenues to fund its
system; the law limits the whole appropriation
to .1 percent of the state budget.'* Maine funds
its program through several sources; for the
2000 election almost all the funding came from
income taxes and a check-off system.'®

Clearly, Public Campaign is correct.
However artfully disguised, almost all fund-
ing for government financing schemes, espe-
cially for the full government financing
model (the so-called “clean elections” model),
comes from general tax revenues.

Even when states do not rely on general taxes,
government financing subsidizes favored candi-
dates. The tax check-off and add-on methods
locate small contributors for a candidate.
Normally, such search costs would greatly out-
weigh the one- or two-dollar contributions gen-
erated. By socializing such search costs, check-off
systems foster contributions that would not exist
otherwise. Such contributions should be consid-
ered a subsidy to the candidates who receive
them. Fines or fees devoted to a government
financing scheme, as in the case of Arizona, con
stitute a tax hike: if the fines or fees did not go to
the candidates, they could be used to pay other
government costs and citizens would receive an
equivalent tax cut. In other words, government
financing means taxes are higher than they
would otherwise be. The fines-and-fee option
merely obscures the role of taxes in a government
financing program.”’

Protection from Competition

Under the Constitution, government may
not prohibit altogether private contributions or
spending in elections. Government-financed
candidates face the danger that privately
financed opponents may outspend them in the
campaign. To meet this “threat,” government-
financing schemes protect favored candidates
through regulations and additional subsidies.

The 1974 amendments to the Federal
Flection Campaign Act prohibit candidates
who accept government financing for a pres-
idential bid from raising private funds, there-
by mandating exact equality of funding
between the two major party candidates.
Unless both candidates typically raised equal
sums, government financing implies that at
least one of the candidates would be protect-
ed from being outspent by the other.'®

Full government financing of campaigns
controls private money in two ways: contribu-
tion limits and matching funds. Such laws
often lower limits on contributions to candi
dates outside the government subsidy system.
Arizona’s law reduced by 20 percent existing
contribution limits for candidates refusing to
take public money." Lowering limits does not
prohibit candidates outside the subsidy sys-
tem from raising money. It does, however,
increase the cost of fundraising. Let’s see how
that would decrease electoral competition.

A candidate running for an office supported
by private donors must raise enough money to
be competitive. He must raise that minimal
sum within contribution limits. Raising cam-
paign funds incurs large fixed costs associated
with identifying individuals willing to give up
to the maximum allowed by law. Table 1 shows
the effects of lowering contribution limits on a
hypothetical candidate with fixed costs of $200
per contributor who needs toraise $1 million to
be competitive. As limits are lowered, the need
to find more contributors to give the maxi-
mum (compared to a system with higher con-
tribution limits) drives total costs up and net
revenue down.

By reducing net revenue across the range,
lowered contribution limits make it harder to
run for office outside the government financ-

- ing system. All things being equal, higher costs

for anything lowers the demand for it; by low-
ering contribution limits, government raises
the transaction costs of running for privately
financed candidates. That cost differential
should lead to fewer privately financed candi
dates running against government-financed
candidates. The rising sums in the “total costs”
column also serve as an entry barrier to compe-




Table 1
Effects of Contribution Limits

Limits Fixed Costs No. Contributors Total Costs Net Revenue
$5,000 $300 200 $60,000 $940,000
$2,000 $300 500 $150,000 $850,000
$1,000 $300 1,000 $300,000 $700,000
$500 $300 2,000 $600,000 $400,000
$300 $300 3,333 $1,000,000 $0

Source: Author’s calculations.

tition from privately financed candidates. It is
much easier to run for office if you need to raise
$40,000 rather than $400,000.

Public Campaign’s model legislation also pro-
vides that “if participating candidates are outspent
by non-participating opponents or targeted by
independent expenditures, they may receive addi-
tional, matching funds with which to respond.”®
The Arizona law does not subject privately
financed candidates to the spending limits of the
law. However, if their spending exceeds the gow
ernment-financed candidate, the latter receives
funds to match the campaign spending of the
nonparticipating candidate up to three times the
original limit?' The matching funds provision
includes spending by independent groups that are
not part of a privately financed candidate’s cam-
paign but are deemed to be supporting his candi-
dacy”” Taken together these regulations and sub-
sidies mean that a government-financed candi-
date will avoid being outspent by a privately
financed opponent and by independent groups.

Recipients of the Subsidies

Whoreceives government subsidies for political
campaigns? The laws in question set conditions to
qualify to receive government funding. A typical
condition would be that a candidate must raise
1,000 $5 contributions from a district to qualify for
government support. That can add up to contri-
butions from as few as one-quarter of 1 percent of
the voting-age population.? That hardly indicates
broad, grassroots support for a candidate.

Experience indicates that government
financing tends to favor certain types of can-

didates. The political scientists Michael
Malbin and Thomas Gais found sharp parti-
san differences in candidate participation.
They studied gubernatorial elections in 11
states from 1993 to 1996 and found that 82
percent of Democratic candidates took tax-
payer funding while only 55 percent of
Republican candidates participated.** Their
data on legislative elections in Minnesota
and Wisconsin show a similar partisan
divide? Malbin and Gais attribute these par-
tisan variations to the libertarianism of
Republicans: candidates who philosophically
oppose government subsidies often do not
accept them. In other words, government
financing in practice provides an advantage
to nonlibertarian candidates.

Full government financing of campaigns in
Arizona and Maine tells a similar story. In the
2000 election in Arizona, 41 percent of
Democratic candidates and 50 percent of Green
Party candidates received public subsidies for
their campaigns, 8 percent of Republicans
accepted government money in the general elec
tion, and no candidates from the Libertarian
party took the subsidy?® In Maine’s 2000 elec
tion 43.4 percent of Democratic Party candidates
chose government financing compared with 24
percent of Republicans.”

The Moral Dimension

Government financing of campaigns looks a
lot like other political activity by individuals and
groups that do not do well in private markets.
Declining sectors of the economy—say, owners of

Government
financing in prac-
tice provides an
advantage to
nonlibertarian
candidates.
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should not be
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whether those
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small farms and large steel mills—want governr
ment assistant to help them overcome their own
mistakes or unfavorable economic changes.
Similarly, candidates who have little appeal to vot-
ers and campaign contributors seek public subsi-
dies (like farmers) and regulatory protections
from competition (like steel mill owners).

Government subsidies for candidates, how-
ever, are crucially different from funding for
ethanol. Government financing of campaigns
takes money from taxpayers and gives it to a
subset of all political candidates. For that rea-
son, government financing seems either
unnecessary or immoral. It is unnecessary if a
taxpayer agrees with the candidate supported
by the subsidy; the taxpayer may simply give
the money directly to the candidate.

If, however, the taxpayer disagrees with
the candidate, taxing him to support that
candidate is immoral, as seen in the follow-
ing example. Imagine I had the power to
force Nick Nyhart, the executive director of
Public Campaign, to contribute to the Cato
Institute, thereby supporting the writing and
marketing of the very arguments against
government financing you are reading right
now. Such compulsion would strike most
Americans as wrong. We think individuals
should not be forced to support ideas that
contravene their deepest commitments,
whether those commitments are religious,
social, or political.”® Government financing
schemes, however, transfer money from tax-
payers to political candidates and their cam-
paigns. Inevitably they force liberals to sup-
port conservatives, Democrats to support
Republicans, and vice versa.

What could possibly justify forcing people
to support views they oppose? Advocates of
government financing say their subsidies and
protections serve the public interest, despite
the coercion. Let’s see if they do.

Three Arguments for
Government Financing

Proponents claim government financing
of campaigns serves three general interests: the

integrity of elections and lawmaking, political
equality, and electoral competitiveness.

Corruption

The Supreme Court held in Buckley v. Valeo
that the government has a compelling interest
in preventing corruption or the appearance of
corruption in campaigns and policymaking,
an interest that may outweigh the First
Amendment rights implicated in contributing
to a political campaign.” Allegations of cor-
ruption thus increase the probability that a
law regulating campaign finance will pass con-
stitutional muster.

Advocates of government financing claim
that the current system of largely private
financing of campaigns fosters corruption (or
its appearance) in several ways. They say cam-
paign contributions buy favors from elected
officials, the quid pro quo corruption noted in
Buckley. Others say contributors receive favor-
able action on policies that attract little public
attention and debate. Advocates also say pri-
vate money fosters more subtle forms of
favoritism; for example, members of Congress
may allocate their time and effort in commit-
tees to help contributors.*® If private money
corrupts, the advocates conclude, the private
financing system should be abolished in favor
of government financing.

Academic studies of Congress have found
little evidence to support such allegations of
corruption.®’ Having surveyed the field, a
supporter of government financing con-
cludes: “One obstacle is that various studies
have failed to produce the sort of evidence of
a strong correlation between campaign dona-
tions and a representative’s public actions
needed to back up suspicions of general quid
pro quo understandings.”? Should we not
have strong evidence to uproot our current
system of campaign finance, especially when
money is tied to the exercise of free speech?

If corruption involves using public power
for private ends, government financing itself
provides an example of corruption; after all,
the program takes money from everyone and
gives it to particular interests. One might
counter with Richard Briffault’s argument




that government financing cannot be corrupt
because tax revenue “comes from everyone,
and thus, from no one in particular.”*” But
that leaves out an important part of the story.
Tax money used to finance campaigns may
come from everyone, but it goes predomi-
nantly, and is designed to go predominantly,
to particular interests and groups within the
American polity. Government subsidies to
ethanol are no less corrupt because everyone
pays for them. Neither are government subsi
dies to particular candidates.

Equality

Some Americans contribute to political
campaigns, but most do not.** For advocates
of government financing, those differences
create intolerable inequalities that are “in
sharp tension with the one person-one vote
principle enshrined in our civic culture and
our constitutional law. Public funding is nec-
essary to bring our campaign finance system
more in line with our central value of politi-
cal equality.”® Similarly, Public Campaign
argues that private financing “violates the
rights of all citizens to equal and meaningful
participation in the democratic process.”**
The principle of one person-one vote means
“one man’s vote in a congressional election is
to be worth as much as another's” *'because
assigning different weights to different votes
in various House districts violates Art. I, sec.
2, of the Constitution. The principle applies
to state elections because of the equal protec-
tion clause of the Fourteenth Amendment.*®
Is one person-one vote thus “our central
value of political equality?” A look at
American institutions suggests otherwise.

The representation of states in the U.S.
Senate assigns different weights to different
votes in different states. Because the Electoral
College also recognizes state representation,
the election of the president accords greater
weight to votes in small states than to those
in large states. Moreover, the Supreme Court
has not subjected judicial elections to the
principle of one person-one vote.”

One person-one vote applies only to vot-
ing. No American has a right to “equal and

meaningful participation in the democratic
process” if that means the whole of political
life. In particular, the rights of association
and speech set out in the First Amendment
have been explicitly protected from govern-
ment efforts to compel “equal participation.”
In Buckley, the Supreme Court noted that
federal election law sought to equalize the
influence of individuals and groups over the
outcome of elections. The justices demurred:

But the concept that government may
restrict the speech of some elements
of our society in order to enhance the
relative voice of others is wholly for-
eign to the First Amendment, which
was designed to secure “the widest
possible dissemination of informa-
tion from diverse and antagonistic
sources,” and “to assure unfettered
interchange of ideas for the bringing
about of political and social changes
desired by the people.”*

Far from being “our central political value,”
equal participation remains “wholly foreign
to the First Amendment.”

Moreover, even if the government
financed all campaigns, we would not have
equal participation in elections. Proponents
of government financing focus on one source
of political inequality: money. They ignore all
other sources of inequality such as a talent
for speaking, the ability to write, good looks,
media ownership and access, organizational
ability, and so on. The proponents do not
propose to restrain the many nonmonetary
sources of influence, perhaps because such
talents are often found among themselves.
The leveling impulse, they imply, should not
restrict such political talents; only people
with money should be excluded from politi-
cal influence.”’ Sometimes in public policy
what is not regulated tells you more about a
piece of legislation than what is covered. So it
is with government financing of campaigns.

Enforcing equal participation would have
other disadvantages. Imagine for a moment
that politics aims at maximizing the prefer-

Equal participa-
tion remains
“wholly foreign
to the First
Amendment.”
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ences of citizens. If each voter holds his or her

. preference with equal intensity, simple

majority rule will maximize aggregate prefer-
ences.*? Let’s imagine, however, that a major-
ity of voters is indifferent about imposing
new restrictions on campaign finance; a
minority, however, feels quite strongly that
such restrictions violate the Constitution. In
that case, simple majority rule over two alter-
natives may lead to less overall “satisfaction
of preferences” because the intensity of pref
erences would be left out of voting.

Allowing freedom of speech and related
spending helps take account of the intensity
of preferences.*’ James Madison argued that
majorities might override the intense prefer-
ences of religious minorities and wealthy
individuals.** We might also see freedom of
speech and related spending as a way to allow
such minorities to register intense prefer-
ences about public policy and thereby gain
some protection from majorities, who would
always rule if each vote counted the same
everywhere, every time.

Advocates of government financing may
object that the intense preferences of the
poor have no place in this model since they
lack enough money to give to candidates or
causes. In fact, the poor do not lack money
for political contributions; they simply
choose not to spend it contributing to cam-
paigns. The average two-person poor house-
hold (annual income under $10,000) in the
United States spends a little more than $500
annually on lotteries.*” In 2001, the United
States had 9,540,000 households with an
income of $10,000 or less annually.*
Roughly stated these households spend in
total about $5 billion annually on lotteries.
Using that discretionary income in another
way, the average poor household could con-
tribute the maximum legal limit to the can-
didate of its choice every two-year election
cycle, thus making known the intensity of
their preferences.

Proponents of government financing
might argue that public subsidies will enable
new candidates to run who would otherwise
be excluded from the race. They argue the

candidates who now obtain funding reflect
the investment and consumption preferences
of wealthy and conservative individuals. They
believe contributions reproduce the inequali-
ties of wealth in the economy and lead to a
government that is unrepresentative of
America.*” This argument depends crucially
on the stereotypical image of “fat cat” con-
tributors devoted to conservative causes.
Large donors may be unrepresentative of the
United States as a whole—they do have more
money than the average—but that does not
mean they hold vastly different political
views than most Americans. In fact, a recent
study indicates large contributors often iden-
tify themselves as Democrats and as liberal
on the issues.”

Finally, we should be clear how extensive,
intrusive, and dangerous a government
financing system would be. Keep in mind
that the goal of equalizing financial
resources in an election requires extensive
control and oversight of all electoral spend-
ing. The election authority must immediate-
ly know about all spending by privately
financed candidates and every dollar laid out
by any group participating in an election.
Public Campaign’s model legislation states
that government-financed candidates must
use a government-issued debit card that
draws solely on funds in an account created
by the government.*’ Those who believe gov-
ernment usually acts benevolently will not
worry about such extensive oversight and
control of political activity. Those who expect
abuses when government takes total control
over anything—and especially over cam-
paigns—will worry.

Competition

Over the past 50 years the high reelection
rates of incumbents in the House of
Representatives have risen modestly as shown
by the trend line in Figure 1. During that same
era, the percentage of the vote a candidate
receives simply for being an incumbent has
risen from 2 percent to 6 or 7 percent.*’

Advocates of government subsidies say the
need to raise large sums to challenge an incum-




bent explains this dearth of competition.
Government financing, they say, would over-
come this barrier to entry by giving challengers
tax money leading to a more competitive system.
We might note first how little variation
exists in the reelection rates in Figure 1. The
lowest reelection rate for any year is 87 per-
cent; all but four elections in those 50 years
had reelection rates at 90 percent or higher.
This suggests that other factors besides
fundraising keep reelection rates up. In fact,
the leading scholarly work on the topic fin-
gers increased constituency service as the
source of rising incumbency advantage.”'
Government financing advocates say our
system of largely private financing leads to a
lack of competitiveness. Our system of cam-
paign finance, though based on private con-
tributions, is far from free. Since 1971, feder-
al law has heavily regulated all campaigns

and elections including House contests. Yet
Figure 1 indicates that after 1971 re-election
rates for the House continued to climb. The
complaints about competition seem better
directed at that regulated system. Advocates
of government financing ask us to believe
that ever more regulation and subsidies
would bring more competition than the cur-
rent system does or a deregulated system
would. Would it?

Much depends on who designs the system
of government financing. Spending levels
strongly influence the competitiveness of
challengers to incumbents; if a challenger
can spend enough to make his name and
causes known, a government financing
scheme might foster more competition. If
legislatures enact the system, of course,
incumbents will design and pass the law.
They will be tempted to set spending limits
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Source: Data taken from Norman J. Ornstein, Thomas E. Mann, and Michael J. Malbin, Vital Statistics on
Congress 1999-2000 (Washington: AEI Press, 2000), p. 57.

Our system of
campaign
finance, though
based on private
contributions, is
far from free.




Government
financing of cam-
paigns has not in
fact increased the
competitiveness
of elections.

low to favor their own reelections. For exam-
ple, in 1997, Congress debated a government
financing proposal that included spending
caps: every challenger spending less than the
proposed limits in Senate campaigns in 1994
and 1996 had lost; every incumbent spend-
ing less than the limits had won. Similarly, in
the House, 3 percent of the challengers
spending less than the proposed limits won
in 1996, while 40 percent of the incumbents
won under those limits.*”

Such legislative design issues may explain
why government financing of campaigns has
not in fact increased the competitiveness of
elections. The leading study of government
financing in the states concluded: “There is no
evidence to support the claim that programs
combining public funding with spending lim-
its have leveled the playing field, countered the
effects of incumbency, and made elections
more competitive.”* Believing that govern-
ment financing will increase competitiveness
seems to be a triumph of hope over experience.

Proponents of government financing may
object that government financing laws passed
by popular initiatives, not by incumbents, will
enhance competition. Unfortunately these
advocates also believe that Americans should
spend less on elections, which means the ini-
tiatives they write include low spending caps
for government-financed candidates.

Whatever the reason, the first two elec-
tions held under full government financing
law did not lead to more competitive elec-
tions. My colleague Patrick Basham closely
examined the outcomes of the 2000 election
in Maine compared to the 1998 and earlier
contests and concluded:**

® The overall average margin of victory in
both Senate and House races declined by
an insignificant margin.

®* Most government-financed candidate
victories came either against fellow Clean
Money candidates or no opposition at all.

® Despite limits on campaign spending by
incumbents, the advantages of holding
office were almost impossible to overcome.
Most victorious Clean Money candidates
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were incumbents, and almost all incum-
bent Clean Money candidates retained
their seats. The limits on House incum-
bent spending under public financing did
not reduce their margins of victory.

® House seats that featured Clean Money
candidates showed an insignificant
decline in the average margin of victory
compared with 1998.

* Government financing had little effect on
competitiveness in the Senate. Those
Senate seats that featured publicly funded
candidates in 2000 experienced a very
slight decline in the average margin of vic-
tory compared with 1998. Overall, of the
20 comparable seats, 10 were more com-
petitive in 1998 than in 2000 while 10 were
more competitive in 2000 than in 1998.

® The number of contested primaries rose
only marginally from 1998 and remained
well below the level of prior, privately
funded elections.

® The lure of subsidized campaigning did
not attract a significant number of inde-
pendent and minor party candidates.

Arizona tells a similar story. Compared with
the general election of 1996, 10 house races saw
an increase in candidates while 8 saw a decrease.
In the senate, 8 races had more candidates while
7 had fewer. Yet, in Arizona as in Maine, term lim:
its played a role in opening seats and fostering
competition. Five of the 8 senate races with more
candidates than in 1996 involved seats opened
up by term limits.”

Overall, the 2000 elections in Maine and
Arizona produced mixed results at best. Of
course, we cannot conclude from just one elec-
tion cycle that government financing passed by
an initiative will or will not lead to more com-
petitive elections. But the evidence so far does
not support the proposition that government
financing leads to more electoral competition.

Public Support

Proponents assert that “the people” want
government financing and only “the powers




that be” stop it from becoming law. The evi-
dence suggests otherwise.

Public Opinion

Most polls show significant support for
changing campaign finance regulations, though
the public assigns a low priority to such innova-
tions.™® At the same time, several polls suggest
public disapproval of government financing of
campaigns. In 1999, CBS News asked, “Public
financing of political campaigns—that is, using
tax money to pay for campaigns and prohibiting
large donations from individuals and special
interest groups—do you favor or oppose that?”
Fifty-eight percent opposed government financ-
ing while 37 percent supported it. Similarly
Rasmussen Research found in September 1999
that 56 percent of Americans opposed public
funding of congressional campaigns. That same
year a Wall Street Journal/NBC News poll indicat-
ed that only 17 percent of respondents thought
tax funding for congressional candidates was the
most important reform needed in campaign
finance.”” Some polls, especially one done at the
behest of Public Campaign, show that the public
supports government financing. It may well be
that poll results in this area depend a great deal
on wording.*® Such mixed results hardly prove
the public wants government financing,

Elections

The returns on ballot initiatives also paint a
mixed picture. Maine passed its initiative in 1996
by a margin of 56 percent to 44 percent. Two
years later, Massachusetts voters (by a 2-to-1 mar-
gin) approved an initiative modeled on the
Maine legislation; meanwhile, Arizonans
approved comparable campaign finance restruc-
turing, in the form of Proposition 200, by a nar-
row 51 to 49 percent margin. In 2000, two gov-
ernment financing initiatives lost badly. In
Missouri, the Clean Money Proposition B lost by
65 to 35 percent, while in Oregon the Clean
Money Measure 6 was defeated by 59 to 41 per-
cent. Since 1996, voters in five states have passed
judgment on government financing initiatives.
Three have been approved and two have been
rejected. We should also keep in mind that
turnout to vote on the Maine and Arizona initia-
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tives reached 57 percent and 46 percent respec
tively. That means the two initiatives passed with
32 percent and 21 percent of registered voters in
Maine and Arizona respectively. We do not know
if a majority of voters in either state suplzs)orted
full government financing of campaigns.™ The
recent electoral history of “clean money” initia-
tives hardly suggests Americans are clamoring
for government financing of campaigns.

Contributions

Polling may not be the best measure of
public views on this issue. If T ask you
whether you would like to own a Rolls Royce,
you might well say yes in the abstract. Let’s
say I give you enough money to buy a Rolls
Royce. Faced with the actual concrete choice
of whether to buy the car, you might elect to
spend the money on other things. “Putting
your money where your mouth is” better
indicates a person’s views than simply
responding to a telephone call.*

Government financing schemes do allow cit-
izens to “put their money where their mouth is”
through tax add-ons or check-off systerns. States
with such programs have experienced steady
declines over the years in both participation and
revenues. The declines were such that Minnesota
had to appropriate $1.5 million in 1993 to keep
its program afloat® Participation in the presi-
dential check-off system has also declined from
about 28 percent in 1977 to 11.8 percent in
1999.2 Americans who have the most experience
with government financing of campaigns gradu-
ally withdraw their support. Their judgments
should serve as a lesson for the rest of us.

Conclusion

Advocates of government financing of cam-
paigns employ emotionally charged rhetoric at
every turn. They implore us to “reform” the sys-
tem to root out “corruption” and attain “clean
elections.” The reality of government financing
belies this expansive rhetoric. Such proposals,
especially the “clean elections” variant, simply
transfer wealth from taxpayers to a preferred set
of candidates and causes. That preferred set

Several polls sug-
gest public disap-
proval of govern-
ment financing of

campaigns.




Government
financing offers
more “politics as
usual,” under-
stood as the
struggle to obtain

special favors

from government.

inevitably excludes candidates who believe forced

transfers of wealth are immoral (such as
Libertarians and Republican candidates with a
libertarian outlook). Not surprisingly, govern-

ment financing in the states has favored candi-

dates of the left (such as Democrats and third

parties like the Greens). For that reason, govern-

ment financing of campaigns serves private goals
through public means. Far from being a reform,

government financing offers more “politics as
usual,” understood as the struggle to obtain spe-

cial favors from government.

Those who wish to support the candidates
and causes favored by government financing
may do so now; they need only send their
check to the candidate or cause they favor.
Government financing forces all taxpayers to
financially support candidates they would not
otherwise support, candidates whose views
they may find repugnant. On the question of
government financing of campaigns, Thomas
Jefferson should have the last word: “To com-
pel a man to furnish contributions of money
for the propagation of opinions which he dis-
believes, is sinful and tyrannical.*
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